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GLOBALIZATION, CORPORATIONS AND CONFLICT

In the past several decades, global trends of political transformation and economic liberalization have created new opportunities for business in many areas of the world. However, such political and economic changes have also been accompanied by a new wave of violent conflicts.  As globalization has allowed multinational corporations (MNCs) to expand and pursue possibilities further and further afield, they have often found themselves attempting to operate in the midst of these conflicts. Consequently, an increasing amount of attention has been focused on the links between conflict and the activities of MNCs, and the roles corporations play in conflicts. This analysis examines the ways that MNCs' activity can exacerbate conflict and their responsibilities when operating in conflict situations. Proponents of corporate social responsibility (CSR) argue that corporations should behave ethically, take responsibility for the social and environmental costs related to their actions, and be held accountable if they do not.
 The CSR approach recognizes that, unlike nation states (in which people try to maximize their own well-being within a defined jurisdiction, and are accountable within it), most corporations aim to “maximize the well-being of shareholders without necessarily accepting any direct responsibility for the consequences of…action in individual national jurisdictions.”

There are degrees of conflict or instability in which MNCs operate, and the role an MNC can play varies accordingly. In low-level, contained or community-level conflict, a corporation’s operations can instigate a conflict of interest between individuals or groups within a community, or between communities when they contest the benefits generated by the operations of the MNC.  Alternatively, local people may resent the presence of an MNC altogether, or protest against their lack of control over, or participation in, its activities. The construction of the Marlin mine in Guatemala by the Canadian mining company Glamis Gold is an example of this. The indigenous residents of the area in which the mine is being constructed have been attempting to block its construction, claiming that the Guatemalan government granted concessions improperly and without the required consultation with affected communities.
 This conflict between local communities and the Guatemalan military and police (which had taken action to end protests that were preventing transport of equipment to the mine) has escalated to deadly violence in the last few months, with two local men killed in January 2005.

In higher-level or more widespread conflict, MNCs can have a substantial influence in a number of ways. In these cases, the conflict often has a significant and consistent level of violence, and is not directly driven by the actions of an MNC. Civil wars, insurgencies, or secessionist conflicts fall within this category, and corporations operating in these environments can play a variety of overt or implicit roles. MNCs may be complicit in the conflict when their operations directly benefit from the government's failure to enforce human rights standards, either nation-wide or for a certain region or group of people, or when they are involved in systematic violations of human rights and the host state fails to enforce its human rights obligations.
 These human rights abuses can benefit an MNC if they improve an MNC’s access to land or resources, or quell local protest against a corporation’s operations. 

MNCs operating in areas of conflict or instability may also be required to pay operating fees and taxes, or for resource concessions. These funds may go to a government (or rebel group in control of the area), who use them to finance their war effort. Alternatively, the infrastructure an MNC creates in order to carry out its activities may also be used by government or rebel armies.  Roads and airstrips built in Sudan by the Canadian oil corporation Talisman were used (with Talisman's permission) by the Sudanese government during the civil war to launch attacks on groups in southern Sudan.
  The employment of security forces, local or foreign, by MNCs to guard their staff or installations can also exacerbate problems. In Indonesia, ExxonMobil's use of the Indonesian army to guard oil fields and installations in the province of Aceh allegedly resulted in army forces committing murder, rape, torture and kidnapping against the local population, during the army's attempts to suppress a separatist insurgency in the province.
 The hiring and arming of local civilians for security purposes can also be problematic. In some cases, it becomes in those individuals' interests for a climate of insecurity in the area to continue.

There can also be a difference in the nature or extent of the role played by an MNC, depending on its activity. Extractive industries can be particularly influential, as their operations tend to be tied to the ground, and they may not be able to make a decision to leave as easily as other corporations when conflict arises. As a result, their willingness and capacity to take action when their investment is at risk is increased. For this reason, extractive industries are prominent in the debate surrounding CSR and conflict.

POLICY RESPONSES
The arguments why MNC activities are problematic and why they should be remedied fall along two major lines: ethical arguments, often made by human rights groups and non-governmental organizations (NGOs), which claim that fuelling or ignoring conflict is ethically wrong; and business-based arguments, which seek to persuade MNCs to change their behaviour by emphasizing that peaceful and stable economic environments are more conducive to profit making. The CSR argument contains both an ethical aspect, that corporations have a moral obligation to take responsibility for the consequences of their actions, as well as a more pragmatic claim that responsible corporate behaviour is advantageous for business because it promotes beneficial business environments, and avoids generating negative publicity, lawsuits, and falls in share price.

The CSR and conflict framework has generated several suggestions for ways that MNCs could act to address this problem. These ideas vary in scope according to the level of societal conflict they aim to address. For MNCs which operate in lower-level or community-based conflict, many suggestions revolve around improving relationships between the corporation and the communities they operate in. This can be done through the promotion of a greater awareness of the various impacts of business on host areas, greater equity in the redistribution of benefits to communities, and the engagement of corporations in well-researched and well-designed community development projects. Increased awareness of the consequences of business operations in communities is also expected to help prevent bad policy choices, such as hiring security forces that exacerbate local security problems. 

Suggestions such as these are advocated in a growing body of voluntary guidelines for operation, or codes of conduct for business. These include such initiatives as the United Nations Global Compact, the Organization for Economic Cooperation and Development (OECD) Guidelines for Multinational Enterprises, the Voluntary Principles on Security and Human Rights, and Amnesty International's Human Rights Guidelines for Companies. These and other voluntary codes of conduct make up the bulk of policy responses to the issue of corporations and conflict thus far, and tend to be recommendations or checklists for practice and disclosure, and address labour, human rights and environmental issues. While these initiatives are beneficial in their promotion of packages of principles which address general problems businesses face when trying to act responsibly in difficult contexts, they also have several drawbacks. All these initiatives require voluntary adherence, they lack any sort of enforceability mechanism, and have no standardized or independent mode of monitoring. For the most part, existing initiatives also do not directly address many of the problems companies deal with when working in conflict zones – for example, how to deal effectively and ethically with rebel groups operating in the area. Many of these codes of conduct also advocate generalized strategies that may not always be appropriate for use in very different sectoral and geographic contexts, and do not necessarily recognize the variety and complexity of causes and actors in conflict situations.

More specifically for the resource-extraction sector, suggestions have been made arguing for greater transparency in the payments to governments by corporations for concessions and contracts, in order to help prevent those revenues being used to fund conflict. This strategy is strongly advocated by the NGO initiative “Publish What You Pay”, and the Extractive Industries Transparency Initiative (EITI) launched by the UK government, both of which promote greater fiscal transparency between MNCs and the host governments with which they are partners in developing oil and gas concessions. Much research in the past several years has focused on the links between natural resources, economic exploitation and conflict, and initiatives such as these would help to mitigate  the ways in which resource wealth can be misused by governments or rebel groups  to finance conflict.
 

However, arguments have been made that  these policies may leave companies that abide by them at a 'comparative disadvantage' – in other words, a company that attempts to publish its payments to a government, or  publicly states it's willing to do so, may lose out on contracts to companies with no such scruples. In Angola in 2001, BP stated its intention to  begin following a policy of publishing its payments to the Angolan government for its oil concessions; Sonangol, the Angolan state oil company, immediately threatened to terminate its contract if it did, and BP has yet to disclose information about its tax and royalty payments to the government. While many of the world's largest resource extraction companies have made efforts to become involved with the implementation of the EITI, including BP, ChevronTexaco, ExxonMobil, Marathon, Rio Tinto, and Shell, the countries in which implementation has begun are limited (Azerbaijan, Ghana, Nigeria, and Kyrgyzstan). Also, the EITI has recognized the need to engage all companies operating in a country, including state-owned ones, in order to avoid the uneven and potentially disadvantageous application of these policies to selected companies who voluntarily comply. 

The Kimberley Process Certification Scheme (KPCS) was initiated in 2000 to address the issue of 'conflict diamonds' – the mining and illicit trade in rough diamonds to fund wars. Instigated cooperatively by governments, industry, and NGOs, it requires the implementation of internal controls to certify that all shipments of rough diamonds are free of diamonds from specific conflict areas.  While the KPCS has successfully garnered international support and participation, and had some success in ending illicit mining, smuggling, selling of diamonds to fund civil wars, some challenges remain. In the past, criticisms were made that there was a lack of transparent and effective monitoring of national compliance. However, there is now a peer review monitoring system in place, whereby one review visit will be made to each participating country between 2004 and 2006 to assess its compliance.  This is voluntary, but almost all countries have signed on to receive a review visit, and over a dozen countries have so far been reviewed. There are still some  criticisms made about a lack of transparency in the process, because the review reports are not made public, however, all the countries participating in the KPCS do see all review reports. Some problems still remain with statistical recording problems for the diamond trade: for example, Canada and the U.S. do not use the data on KP certificates as the basis for their data submissions, which causes problems with standardization of data.

GETTING TOUGHER
Given the shortcomings of many of these existing initiatives, suggestions have been made to address some of the problems inherent in voluntary or limited-application strategies. For MNCs currently engaged in, or contemplating future operations in areas experiencing instability or risks of conflict, one suggestion is that corporations undertake what is referred to as 'reverse' risk analysis.
 By drawing on the risk analysis framework currently used to analyze risks to companies of operating in certain places, corporations could undertake more in-depth examinations of exactly how their operations will influence and affect conflict. Such comprehensive and detailed country-specific risk analyses could prevent some of the problems that can arise from making generalized recommendations on how corporations should behave when confronted with conflict.

The Publish What You Pay initiative has also made some innovative suggestions to combat the shortcomings of voluntary strategies. One such suggestion is to institute transparency rules for the payments made from publicly-traded resource extraction companies to governments through the financial regulators of international stock exchanges where such companies' stock is traded.
 In order to address the limited effectiveness of voluntary initiatives, creating a legal obligation for companies filing reports with such bodies would level the playing field and prevent those MNCs that are willing to do so from being put at a comparative disadvantage by less scrupulous companies. Such mandated regulation would also depoliticize the issue of payment disclosure for companies dealing with authoritarian or questionable regimes, and incorporate all major companies operating in the resource extraction sector, as companies would be unlikely to delist from an international exchange in order to avoid increased transparency. While it would be a marked improvement, such regulation would not completely level the playing field, as private or state-owned companies would still be immune from such requirements.

There have also been suggestions that international financial institutions and export credit agencies aid in influencing corporate and government behaviour by including stipulations for transparency of payments and revenue use in their lending for foreign direct investment. For example, the World Bank has tried incorporating conflict prevention mechanisms in its lending framework through an agreement made with the government of Chad. The World Bank provided 3% of direct funding for a 1,070-kilometer oil pipeline to be constructed from southwest Chad, through Cameroon, to the Atlantic Ocean. Under this agreement, the government of Chad agreed to direct 80% of all revenues received from the project to fund social programs, including education, health, and agricultural improvements. While an admirable step forward, and one which should continue to be pursued in the future, its enforceability and accountability mechanisms need improvement. In December of 2000, an announcement was made that Chad's president had used $4.5 million from oil revenues to buy arms.

While much of the discussion surrounding conflict and CSR has focused on the responsibilities and expectations for action on the part of corporations, the role of government control and regulation of such companies should not be ignored. The most basic measure governments should take is to exhibit strong support of and participation in multilateral ventures addressing this issue, for example, active support of the U.N. Global Compact and OECD Guidelines for Multinational Enterprises.  In terms of government control, there is a need to act more robustly to influence and control their own MNCs, and take more responsibility for national roles in regulating the behaviour of businesses overseas.  Most governments of corporations’ home states have not acted forcefully regarding this issue thus far, primarily because home states have no international legal duty to ensure their corporate nationals are not complicit in human rights violations when engaged in overseas activities.
 In addition, the national legal mechanisms currently available to governments provide only “limited capacity to effectively modify or challenge corporate behaviour.”
  However, one example of effective action that could be taken is to revise the Canadian Income Tax Act. Currently, the tax law allows Canadian companies to deduct a portion of their foreign income taxes from their Canadian taxes, including those paid in countries with which Canada does not have a formal tax treaty.  The Senate Standing Committee on Foreign Affairs supportively cited a recommendation in 1998 that proposed the “government should publicly establish thresholds of systematic human rights abuses beyond which the government...will not provide tax credits for taxes paid to the regime.”
 

LAST RESORTS

In the cases of corporate involvement in massive human rights abuses, a framework does exist for attempts to bring such corporations to justice. The Alien Tort Claims Act (ATCA), established in U.S. Law in 1789, allows U.S. federal courts to hear complaints by foreign nationals “for a tort only, committed in violation of the law of nations or a treaty of the United States.” The legislation has been used since the 1980's to prosecute gross human rights abuses which would fall under 'violation of the law of nations': genocide, crimes against humanity, war crimes, torture, and forced labour, among others. ATCA suits have been filed in several cases. Burmese plaintiffs have filed against the oil company UNOCAL, alleging their connection with grave human rights abuses committed by the Burmese army in direct furtherance of UNOCAL's interests. Talisman has also been sued for their alleged involvement in Sudan, and ExxonMobil has been accused of aiding Indonesian forces who killed and tortured citizens. While none of these cases have yet gone to trial, several have survived motions to dismiss, and a key U.S. Supreme Court decision in June 2004 reaffirmed the appropriateness of the court to hear cases such as these.  Recently, however, the US administration has also been making efforts to limit the law’s use, in order to protect interests of U.S. companies operating overseas. 

Given the tenuous hold that initiatives that rely on voluntary compliance have over the behaviour of MNCs, the continued existence of such a mechanism is both substantively and symbolically important. Until corporations are more socially responsible, either of their own volition or due to improved enforcement mechanisms for the voluntary initiatives currently promoted, the definitive accountability function that the ATCA could provide may deter some MNCs contemplating the consequences of the operations they undertake. While it has been applicable only to gross human rights abuses allegedly committed by corporations thus far, it does serve the valuable function of making concrete the norms and expectations expressed by other initiatives. Future policy directions should aim not to add new suggestions to the plethora of recommendations and guidelines for practice and disclosure by MNCs, but to give those various frameworks more teeth. What is needed now is to increase the scope of applicability and create enforcement mechanisms which turn the ideals of corporate social responsibility into reality. 
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